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and identify the facts relied on to sup-
port the objection. If the answer is
based on any alleged facts not already
reflected in the record of the pro-
ceeding, EPA counsel shall include
with the answer either a supporting af-
fidavit or affidavits or request for fur-
ther proceedings under §17.25.

§17.23 Comments by other parties.

Any party to a proceeding other than
the applicant and EPA counsel may file
comments on an application within 30
calendar days after it is served or on an
answer within 15 calendar days after it
is served.

§17.24 Settlement.

A prevailing party and EPA counsel
may agree on a proposed settlement of
an award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding or after the underlying pro-
ceeding has been concluded. If the
party and EPA counsel agree on a pro-
posed settlement of an award before an
application has been filed, the applica-
tion shall be filed with the proposed
settlement.

§17.25 Extensions of time and further
proceedings.

(a) The Presiding Officer may, on mo-
tion and for good cause shown, grant
extensions of time, other than for fil-
ing an application for fees and ex-
penses, after final disposition in the ad-
versary adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record of the underlying
proceeding and the filings required or
permitted by the foregoing sections of
these rules. However, the adjudicative
officer may sua sponte or on motion of
any party to the proceedings require or
permit further filings or other action,
such as an informal conference, oral ar-
gument, additional written submis-
sions, or an evidentiary hearing. Such
further action shall be allowed only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall take place as
promptly as possible. A motion for fur-
ther filings or other action shall spe-
cifically identify the information
sought on the disputed issues and shall

§17.29

explain why the further filings or other
action is necessary to resolve the
issues.

(c) In the event that an evidentiary
hearing is required or permitted by the
adjudicative officer, such hearing and
any related filings or other action re-
quired or permitted shall be conducted
pursuant to the procedural rules gov-
erning the underlying adversary adju-
dication.

§17.26 Decision on application.

The Presiding Officer shall issue a
recommended decision on the applica-
tion which shall include proposed writ-
ten findings and conclusions on such of
the following as are relevant to the de-
cision:

(a) The applicant’s status as a pre-
vailing party;

(b) The applicant’s qualification as a
“party’ under 5 U.S.C. 504(b)(1)(B);

(c) Whether EPA’s position as a party
to the proceeding was substantially
justified;

(d) Whether the special cir-
cumstances make an award unjust;

(e) Whether the applicant during the
course of the proceedings engaged in
conduct that unduly and unreasonably
protracted the final resolution of the
matter in controversy; and

(f) The amounts, if any, awarded for
fees and other expenses, explaining any
difference between the amount re-
quested and the amount awarded.

§17.27 Agency review.

The recommended decision of the
Presiding Officer will be reviewed by
EPA in accordance with EPA’s proce-
dures for the type of substantive pro-
ceeding involved.

§17.28 Judicial review.

Judicial review of final EPA deci-
sions on awards may be sought as pro-
vided in 5 U.S.C. 504(c)(2).

§17.29 Payment of award.

An applicant seeking payment of an
award shall submit a copy of the final
decision granting the award to the Of-
fice of Financial Management for Proc-
essing. A statement that review of the
underlying decision is not being sought
in the United States courts or that the
process for seeking review of the award
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has been completed must also be in-
cluded.
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§18.1 Definitions.

As used in this part, continental
United States does not include Hawaii
or Alaska. The Administrator means
the Administrator of the EPA and any
other officer or employee of the Agen-
cy to whom the authority involved
may be delegated. An Environmental
Protection Research Fellowship is one
which requires the performance of serv-
ices, either full or part time, for the
EPA. A Special Research Consultant
for Environmental Protection is a spe-
cial consultant appointed to assist and
advise in the operations of the research
activities of the EPA.

§18.2 Applicability.

The regulations in this part apply to
the establishment of Environmental
Protection Research Fellowships, the
designation of persons to receive such
fellowships, the appointment of Envi-
ronmental Protection Research fel-
lows, and the appointment of Special
Research Consultants for environ-
mental protection in the EPA. The

40 CFR Ch. | (7-1-15 Edition)

EPA’s statutory authority for these ac-
tions is established in Title II of the In-
terior, Environmental and Related
Agencies Appropriations Act of 2006
(Pub. L. 109-54). Under an administra-
tive provision of Public Law 109-54 the
Administrator may, after consultation
with the Office of Personnel Manage-
ment, make up to five (5) appointments
in any fiscal year from 2006 to 2011 for
the Office of Research and Develop-
ment under the authority provided in
42 U.S.C. 209. Appointees under this
statutory authority shall be employees
of the EPA.

§18.3 Purpose of Environmental Pro-
tection Research Fellowships.

Environmental Protection Research
Fellowships in the Agency are for the
purpose of encouraging and promoting
research, studies, and investigations
related to the protection of human
health and the environment. Such fel-
lowships may be provided to secure the
services of talented scientists and engi-
neers for a period of limited duration
for research that furthers the EPA’s
mission where the nature of the work
or the character of the individual’s
services render customary employing
methods impracticable or less effec-
tive.

§18.4 Establishment of Environmental
Protection Research Fellowships.

All Environmental Protection Re-
search fellowships shall be established
by the Administrator or designee. In
establishing an Environmental Protec-
tion Research fellowship, or a series of
Environmental Protection Research
fellowships, the Administrator shall
prescribe in writing the conditions (in
addition to those provided in the regu-
lations in this part) under which Envi-
ronmental Protection Research fellows
will be appointed and will hold their
fellowships.

§18.5 Qualifications for Environ-
mental Protection Research Fellow-
ships.

Scholastic and other qualifications
shall be prescribed by the Adminis-
trator or designee for each Environ-
mental Protection Research fellowship,
or series of Environmental Protection
Research fellowships. Each individual
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